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(lf)
"CfTRcf fcl,m lf?:{T / st afegrarc, srzga (eft«a)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

rtaRt f@ail
(cf) Date of issue

08.02.2023

Arising out of Order-In-Original No. 36/ST/OA/ADJ/2021-22 dated 28-03-2022 passed by

(s-) the Assistant Commissioner, CGST, Division-Himmatnagar, Gandhinagar

Commissionerate

M/s Vijaykumar Natvarlal Patel, Flat No. 701, 7th

2 40aaaf 4r arrst uaT / Floor, Devnandan Horizon, Near Swaminarayan
(a) Name and Address of the

Appellant
Temple, Motera-Chandkheda Road, Chandkheda,

Ahmedabad, Gujarat - 382424

a,7& arfzsf-er sriatgr rgra mar ?al ag< smear h #fa zanftfa Rt aa7g+T TT
sfeat #r rft srzrargeru sleer wg# a4are, $atf2a2rah fasgraar?el
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the

following way.

stalmtgateur 3ma:
Revision application to Government of India:

( 1) a4ta zqrar gr«a zf@Rau, 1994 Rt tr sra fa aargmuaiqta ear Rt
sq-qr h rr reg # siasfa gatru zaa zft Paa, std aar, fa iaria, ztsafr,
tfr if, sf7a traa, iaaf, { fact: 110001 #t RR7at a1Re@:

A revision application lies to the Under Secretary , to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -

(m) zf mt frgtfa sa 0ft z(far arfforrt zra #rf ft
. rrza?orris#Ta auf, afa4t sstr nr susr ear? agft tr

nssrtrzgt RR #fan h trag&@t

In case of any loss of goods where the loss occur in transit from a factory to a
ehouse or to another factory or from one warehouse to another during the course

1



of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.

(e) ma#arz fatu zrgr Raff@ar rm a ffaforarr gr«ear na TT T

sgrar g«ahRazmutrmahazffaa7eriif@a z
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

() ·ifa sq(a ftgraa grm h rat # fa sit zpr #fezm Rt +&?ism?gr it <a
mu tu4fr h g(fen rr, st hatRa alaTarafa zf@2fzr (i 2) 1998

mu 109 rtgrfg
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) 3#area gem (fl ) Ra(a, 2001 fur 9 a sia«fa faff&mu ier sq-8 zt
fat t, fa zkr fa zest fa f2ii a fflr a sf@an-s?gr v sfan?gr Rt ir-ir 0
7aii a rr sf ea fan star afequ s@a rr arar < #r gr ff a ziaiia arr 35-~ if

NITTRdRth4rathahrlz-6 atar Rt "Sffct 'lTT~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 ·within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfaer tar rergt «ira v4 «Ta sq?t at3qt#2lat s@ 200/- ft 7atft
sgstszt iaa uaat sarr gt at 1000/- RtRt rat ftmy

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved Q
is more than Rupees One Lac.

ftar tea, arr 3graa greensqi eara cl«r +turf@er#wr 1ft sf:
Appeal to Custom., Excise, & Service Tax Appellate Tribunal.

(1) arr sqaa gr«az@Ra, 1944 fta 35-40/35-z a iafa:
Under Section 35B / 35E of CEA, 1944 an appeal lies to :-

(2) 5Raffa 4Rb i aaru gar h sarat #ft aft, sflr h fir green, er#tr
-.:lgrar gr«en vi atac afR +rat@law (fez) Rt ufaa 2tRlr flan, digarata 2nd Tar,

il§l-ll1.11 'l'.jcf.-{",~, fu~:Z.-\141:Z, 3\'Ql-l~litl~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA
cribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
ied against (one which at least should be accompanied by a fee of
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour, of Asstt. Registar .of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) af< s2grn&n?it mt+agar2 at r@taq jar a fgt mr gratr srgn
tat f@Rt war arR@ sr szr eh @tag m fcti ~ i:i-trmtmtf ztnfenfa sflf
atatf@rawt ua zrf z4a#tratRtu sea far star&l

In case of the order covers a number of order-in-Original, fee for each 0.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As .the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. l00/- for each.

(4) ·arr4a gr«ca sf2nf7 1970 Tr tinter Rt rgft -1 siaf faff fr war st
3alarqr@gr zrnfnfa R6far qf@eat a s2grtr@taRt ca 7@s6.50 ha mr +rt
gas feaz«rgtr arfe1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) za if@r+ratR fi-14-31°1 ffi crm- mm fr3 sftz staff« far mar ? it «tr
gen, rt a«gr« gr«n qiataaflR7a rnf@law (arafRaf@)R7, 1982 ff@a el
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6 i mm !{Fil , ~ -3,91 c:.rl !{Fllvi ara zafhtr +nznf@law (fee) ah ft aft ahtr
B cfidol\4-li·II (Demand) i:i:ci" cJ:g (Penalty) 91T 10% pfw #tar sf7atf? zrai, sf@rm4v
10 cfiUis"~ t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#fir sgra gr«a z#arasiafa, gfa gtrmar cRt- mlT (Duty Demanded) I

(1) m (Section) 11D t~f.:rmftcrufu;
(2) fataa a@z#fez Rtufr;

) (3) rae #fezfitafr 6 hazer cf@n

rz pa war 'if2a zfh'rzf warRt garusf'atfe#fg pf sf aarRat

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be notea. that the

· pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal<:en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6 )(i) r arr#fasf sf@raw a arr sgt ga srzrar grem zrt au faff@a gt att frTq

~ t 1 o% ~1crrr1--crz- otR~m- "c;_u-s Pct ct I Ra gt aaawk1o% @raRt srat ?l
In view of above, an appe:al against this order shall lie before the Tribunal on
ent of 10% of the duty demanded where duty or duty and penalty are in dispute,

enalty, where penalty alone is in dispute."
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F.No.GAPPL/COM/STP/1781/2022

Rf zag / ORDER-IN-APPEAL. . .

The present appeal has been filed by M/s. Vijaykumar Natvarlal Patel, 18, Kotyark

Society, Malpur Road, Modasa, Distt. Aravali- 3833125 [ Flat N0.701, 7 Floor, Devnandan

Horizon, Near Swaminarayan Temple, Motera-Chandkheda Road, Chandkheda,

Ahmedabad-382424, Gujarat] (hereinafter referred to as "the appellant" ) against the

Order-In-Original No. 36/ST/0A/ADJ/2021-22; dated 25.03.2022. (hereinafter referred as

'impugned order') passed by the Assistant Commissioner, CGST & C.Ex., Division

Himatnagar, Commissionerate- Gandhinagar. [hereinafter referred to as "the adjudicating
authority"].

2. Briefly stated, the facts of the case are that the appellant was engaged in providing

the services falling under the category of Architect Service and was registered under

Service Tax Registration No.ANEPP5537CD001 for the same. As per the information

received from the Income Tax Department, the appellant had earned substantial income

from services amounting to Rs.15,69,800/- during the Financial Year 2015-16. However, O
the value declared in the ST-3 returns for the said period was only Rs.7,65,000/-. Thus, it

was found that the appellant had evaded / short paid the Service Tax amounting to

Rs.1,16,696/- on the differential value of Rs.8,04,800/-.

2.1 Accordingly, a show cause notice was issued to the appellant vide F.No.V/15

33/CGST-HMT/O & A/20-21, dated 03.07.2020, wherein it was proposed to demand and
recover:

(i) Service Tax amount of Rs.1,16,696/- under proviso to Section 73(1) of the

Finance Act, 1994 readwith Section 68 of the Finance Act, 1994.

(ii) Interest under Section 75 of the Finance Act, 1994 on the above amount of.
Service Tax.

(iii) Penalty under Section 78 of the Finance Act, 1994.

3. The show cause notice was adjudicated vide the impugned order wherein the
adjudicating authority has:

(i) Confirmed the demand of Service Tax of Rs.55,071/-;

(ii) Ordered to pay interest under Section 75 of the Finance Act, 1994 on the above
demand of Service Tax.

(iii) Imposed a penalty of Rs.55,071/-under Section 78(1) of the Finance Act, 1994.
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F.No.GAPPL/COM/STP/1781/2022

4. Being aggrieved with the impugned order, the appellant have filed the present appeal

on the following grounds:-

> He knew the professional Income exceeding Rs.10 Lakhs while providing documents

to the Accountant to file the Income Tax Return for the year 2014-15 in the month of

June, 2015. Then the Accountant advised him to apply for Service Tax Registration.

Immediately, he applied for the registration and received the same on 03.07.2015.

► The order issued by the Adjudicating Authority is for the professional fee received

from April, 2015 to June, 2015, before obtaining the ST Registration and he was

unaware about these processes and it was mistake on his part to apply for ST

Registration three months later.

In view of the above, the appellant have prayed the Appellate Authority to waive the

payment of Service Tax, interest and penalty imposed vide the impugned order by the

0 adjudicating authority.

5. Shri Vijay Kumar Patel, the appellant, appeared in person for personal hearing on

10.01.2023. He reiterated the submissions made in appeal memorandum.

6. I have gone through the facts of the case, submissions made in the Appeal

Memorandum and the material available on the record. The issue before me for decision is

as to whether the impugned order confirming the demand of service tax, pertaining to F.Y.

2015-16 amounting to Rs.55,071/-, along with interest and penalty is legal and proper or

otherwise.

0
7. I find that the appellant was issued the Show Cause Notice on the basis of the data

received from the Income Tax Department and details in respect of the difference found in

their income reported in the ST-3 returns as compared to the Income Tax Returns. It is

observed that the difference in the value of taxable service in the ST returns was due to not

.. inclusion of the professional fees received by the appellant during the period from April,

2015 to June, 2015, before obtaining the ST Registration. I find that the value of the taxable

supplies exceeded Rs.10 Lakhs in the financial year under reference; hence they can no

escape from the tax liabilities when the services provided by them were taxable under the

provisions of the Finance Act, 1994.
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7.1 I further find that the appellant, in the appeal memorandum, has accepted that they

came to know that their professional income exceeded threshold limit of Rs.10 Lakhs while

providing documents to the accountant for filing the income Tax Return for the year 2014

15 and as per the opinion of the accountant, they applied and obtained the Service Tax

Registration on 03.07.2015. The appellant have accepted that the professional fee received

from April, 2015 to June, 2015 was before obtaining Service Tax Registration and it was

mistake on his partto get the ST Registration three months later.

7.2 I find that the adjudicating authority has confirmed the demand of service tax on the

differential income by considering the same as income earned from providing taxable

services during the same financial year 2015-16 before obtaining the ST Registration. The

appellant have challenged the demand raised but he could not brought on record any

document or evidence indicating that the conclusions arrived at by the adjudicating

authority are erroneous. Therefore, I uphold the demand of the Service Tax raised under

proviso to Section 73(1) of the Finance Act, 1994 along with interest under Section 75 of

the Finance Act, 1994. I further find that penalty under Section 78 of the Finance Act, 1994 )

is also imposable upon the appellant.

8. In view of the above discussion and findings, I don't find any infirmity in the

impugned order passed by the adjudicating authority. Therefore, I uphold the impugned

order and reject the appeal filed by the appellant.

9. st{hamafarrafRn&sfa Rszrt sq)ahfarstar&t

The appeal filed by the appellant stands disposed. of in above terms.

lasts
Commissioner (Appeals)

Date: 06.02.2023.

(Aja Ku ar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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BY RPAD / SPEED POST

M/s. Vijaykumar Natvarlal Patel,
Flat No.701, 7h Floor, Devnandan Horizon,
Near Swaminarayan Temple,
Motera-Chandkheda Road, Chandkheda,
Ahmedabad-382424, Gujarat.

Copy to: 

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex. Division-Himatnagar, Commissionerate:
Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).scenaee
6. P.A. File.




